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 This seminar is for legal information not legal advice 
 

 Any views or opinions expressed are my own 
 
 Questions regarding topics are welcome at the 

conclusion of each topic and at the end of the 
presentation 

 
 Logistics and timing 

 
 We are covering employment law and not labour law 

(unions) in this workshop. 

Introduction 
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MISTAKE - Classifying an Employee as 
an Independent Contractors 

 Factual determination whether person is independent 
contractor or employee 

 

 Are you really independent contractor?  

 

 Is it really better to be an independent contractor?  

 

 Better often to be employee if – you get fired, hurt, get 
pregnant, have to pay outstanding taxes or CPP etc. 
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MISTAKE - Classifying an Employee as 
an Independent Contractors 

 Factors include:    
 the level of control the payer has over the worker's activities; 

 whether the worker provides the tools and equipment; 

 whether the worker can subcontract the work or hire assistants; 

 the degree of financial risk the worker takes; 

 the degree of responsibility for investment and management the 
worker holds; 

 the worker's opportunity for profit; and 

 any other relevant factors, such as written contracts. 

 

 CRA publication “RC4110 Employee or Self-employed?” 

http://www.cra-arc.gc.ca/E/pub/tg/rc4110/README.html  
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MISTAKE - Classifying an Employee as 
an Independent Contractor 

 Intellectual property – owned by independent contractor 
unless provision to the contrary. 

 

 Directors can be liable for unremitted source deductions. 

 

 Vital to have contractor agreement which covers 
ownership of intellectual property, termination provisions 
and that contractor is responsible for payment of own 
taxes. 
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 The Employment Agreement is the contractual agreement 
between the employer and the employee and it governs the 
employment relationship between the parties. 

 The Employment Agreement outlines the basic terms of the 
employment relationship, providing: 

 
• A brief job description – including roles and responsibilities; 

• Duration or term of the employment (if applicable); 

• Remuneration / compensation;  

• Benefits provided including health, dental, vacations, etc.; and 

• Termination provisions 

 

MISTAKE – Failure to have an 
Employment Agreement 
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• You cannot contract out of applicable Employment legislation, 
and for the Employment Agreement to be valid and binding it 
must comply with the Employment Standards Act, 2000. 

 The employee should be given the opportunity to review the 
Employment Agreement prior to execution. 

 The employee should also be permitted to ask as many 
questions as necessary about the Agreement and the position 
prior to execution to ensure unambiguity. 

 The employee should be provided the opportunity to consult 
with a lawyer to review the Agreement, if they choose to do 
so. 

 

MISTAKE – Failure to have an 
Employment Agreement 
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 The Employment Agreement should include, at a minimum: 

 
 The position of the employee with a defined title; 

 Salary or remuneration; 

 Basic duties and responsibilities;  

 A three month probationary period; and 

 A Termination Clause, including: 

 Termination With Cause; 

 Termination Without Cause; and 

 Termination of the Employment by the Employee (Resignation) 

MISTAKE – Failure to have an 
Employment Agreement 
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 The probationary period of three months should explain 
clearly that it can be extended by an additional three months, 
with notice, in writing.   

 

 The probationary period is extremely important as it allows 
the employer to assess the employee’s ability and suitability 
before committing to retaining the employee on a more 
permanent basis. 

 

 The Employment Standards Act, 2000 also allows for 
termination of employment within the 3 month period 
without notice or pay in lieu of notice. 

MISTAKE – Failure to have an 
Employment Agreement 
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 The Employment Agreement should also include a 
termination clause.   

 

 Termination clauses can range from simple to extremely 
complex and it should, at a minimum, outline the notice that 
will be provided to an employee on termination, without 
cause.  

 

 The termination clause must comply with the minimum notice 
requirements under the Employment Standards Act, 2000, 
which will be discussed in greater detail later. 

MISTAKE – Failure to have an 
Employment Agreement 
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 The termination clause does not attempt to contract shorter 
notice than is required under the Employment Standards Act, 
as doing so will render the clause, and perhaps the entire 
Employment Agreement, void.   

 

 However, inclusion of a termination clause gives the employer 
an opportunity to significantly reduce the potential liability 
for notice of termination under the common law when 
terminating an employee without cause, which will be 
discussed further. 

 

MISTAKE – Failure to have an 
Employment Agreement 
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MISTAKE – Failure to have an 
Employment Agreement 

 The termination clause should explain the different legal 
obligations in the event of termination for cause or 
termination without cause (which will be discussed in greater 
detail later). 

 

 The termination clause should also outline the minimum 
expectations of notice that the employee should provide to 
the employer on resignation, i.e. 1 week per year of service, 
etc. 

 

 There is no requirement at law for an employee to give any 
notice of termination of their own employment. 
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 An important and often overlooked aspect of the Employment 
Agreement is to update it upon changes in the employment 
relationship; such as the employee being promoted, provided 
a raise, or if the employee has a significant change of 
responsibilities.   

 Consideration is required for the amendment to the 
Employment Agreement. 

 It is not necessary to re-draft the entire Employment 
Agreement but a simple addendum specifying the changes in 
the position, salary, responsibilities, etc. and stating that all 
other terms of the Employment Agreement remain in effect is 
sufficient 

MISTAKE – Failure to have an 
Employment Agreement 
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 It is important for employers to have in place standardized 
workplace policies and procedures that are applicable for all 
employees.  

 

 These workplace policies and manuals often fill in the gap 
between the formal employment agreement and the actual 
workplace conditions. 

 

MISTAKE – Failing to Implement or 
Follow Workplace Policies & 

Procedures 
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 The enforceability of such workplace policies and procedures is often 
dependent on a number of factors, including: 

• Whether the written policy was actually provided to the employee; 

• Whether the employee agreed to be bound by the terms of the 
workplace policies and procedures; 

• Whether the policies and procedures are or were consistently 
followed by all employees; 

• Whether changes to the policies and procedures were brought to 
the attention of the employees; and 

• Whether the employee agreed to be bound by changes to the 
policies and procedures. 

 

MISTAKE – Failing to Implement or 
Follow Workplace Policies & 

Procedures 
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 Workplace policies and procedures should also outline what would 
otherwise be considered “common sense” practices, for example: 

• Notification of supervisors and subordinates of absences; 

•  Appropriate use of corporate assets, including company credit cards; 

• Suitable use of company property outside the office; 

• Dress code; 

• Telephone and copier use; and 

• Theft of time and resources. 

 

MISTAKE – Failing to Implement or 
Follow Workplace Policies & 

Procedures 
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 The workplace policies and procedures should also include 
more substantive processes like progressive discipline, 
complaints, investigations and dispute resolution.    

 

 When an employee violates a workplace policy and procedure, 
it is also vitally important that such incidents are properly 
documented so that a paper-trail of violations, warnings and 
discipline is created. The documentation of serious and 
repeated violations of an employee can be the underlying 
basis for a proper termination with cause. 

 

MISTAKE – Failing to Implement or 
Follow Workplace Policies & 

Procedures 
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 Everyone in Ontario is protected by the Ontario 
Human Rights Code which essentially provides 
protection from discrimination on the basis of:  

 
• race, ancestry, place of origin, colour, ethnic origin, 

citizenship, creed, sex, sexual orientation, age, record of 
offences, marital status, family status or disability.  

 

 

MISTAKE – Failure to Accommodate 
Human Rights 
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 The Human Rights Code, means, among other things:  

 
• That an employer must treat everyone equally in the hiring 

process and in the employment relationship, otherwise a 
complaint or claim under the Human Rights Code may be 
initiated by a disgruntled employee; 

 

• The employer has to provide reasonable accommodation to 
employees with disabilities by providing them the proper 
equipment, services or devices that will allow them to do their 
job; 

 

 

MISTAKE – Failure to Accommodate 
Human Rights 
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• The employer is required to provide for an employee’s 
religious needs, including prayer breaks, religious days off and 
dress requirements; 

 

• The employer cannot have height and weight requirements 
for its employees unless such policies were adopted for a 
purpose or goal that was rationally connected to the job being 
performed; 

 

• Alcohol and drug addiction is considered a disability under 
the Human Rights Code and addicted employees are protected 
from discrimination in the workplace under the Human Rights 
Code; 

 

 

 

MISTAKE – Failure to Accommodate 
Human Rights 
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• An employer cannot impose a mandatory retirement age for 
its employees; 

 

• An employer cannot ask about an employee’s criminal history 
unless it is directly relevant to the position; and 

 

• An employer cannot ask an employee or potential new hire if 
they are married, gay, lesbian, or transgendered.  

 

 

 

 

 

MISTAKE – Failure to Accommodate 
Human Rights 
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MISTAKE – Failure to Accommodate 
Human Rights 

• Family Status is the latest area of Human Rights discrimination to 
be assessed by the Courts. 

• Family Status is broadly defined as the obligations that a parent 
has to their child (i.e. childcare needs and requirements), but also 
applies to circumstances where an employee is caring for an 
elderly parent. 

• The First major case in this area was Johnstone v. Canada Border 
Services Agency (CBSA).  This case involved a labour union 
employee who was unable to work the required shifts at Pearson 
Airport due to child day care requirements.  The employer refused 
to accommodate Johnstone’s request for modified 9-5 hours and 
the matter went to the Human Rights Tribunal and then the 
Federal Court of Appeal. 
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MISTAKE – Failure to Accommodate 
Human Rights 

• Both the Human Rights Tribunal and the Federal Court of Appeal 
held that the CBSA discriminated against Johnstone on the basis of 
Family Status and required them to modify the hours to allow for 
Johnstone’s day care schedule.  Additionally, the CBSA was fined 
$25,000.00 for the violation. 

• In the non-union realm, the same argument was successfully 
made in January 2015, in Partridge v. Botony Dental Corporation, 
where a non-unionized employee returned from maternity leave 
and was asked to work a later shift as a dental assistant.  The shift 
interfered with her day care arrangements and the employer 
refused to accommodate.  The Ontario Superior Court of Justice 
held this to be discrimination, relying on the Johnstone decision 
and awarded $20,000 in damages plus damage for constructive 
dismissal.  
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 There are two ways to terminate an employee: 

1. Termination without cause; and 

2. Termination with just cause. 

 
 Outside of theft, there is very little likelihood that an 

employer will have “just cause” to terminate the 
employment of an employee.  “Just cause” is a legal term 
meaning that the employer has a factual basis to justify the 
termination of the employee without providing the employee 
any notice of the termination, or severance pay. 

 

 

 

 

 

MISTAKE - Terminating an Employee 
Without Proper Notice or Just Cause 
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 The courts have consistently held that “just cause” is 
an extremely high test and that it is up to the 
employer to prove that it exists to justify that the 
employee should be terminated without notice. 

 

 In most cases progressive discipline is not effective to 
establish just cause. 
 

 

 

 

 

MISTAKE - Terminating an Employee 
Without Proper Notice or Just Cause 
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 If there is no “just cause” to terminate the employee, 
then the employee is entitled to notice, or pay in lieu 
of notice.   

 The notice requirement is dictated by the 
Employment Standards Act and it basically provides 
that an employee is entitled to 1 week of notice or 
pay in lieu of notice for every full year of 
employment up to 8 weeks for 8 years of service, if 
the agreement properly provides for such notice, 
otherwise it is common law that determines 
reasonable notice.    
 

 

 

 

 

MISTAKE - Terminating an Employee 
Without Proper Notice or Just Cause 
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MISTAKE - Terminating an Employee 
Without Proper Notice or Just Cause 
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Length of Employment: Notice Required 

Less than 3 months None 

3 months but less than 1 year 1 week 

1 year but less than 3 years 2 weeks 

3 years but less than 4 years 3 weeks 

4 years but less than 5 years 4 weeks 

5 years but less than 6 years 5 weeks 

6 years but less than 7 years 6 weeks 

7 years but less than 8 years 7 weeks 

8 years or more 8 weeks 

Mandatory Notice under the Employment Standards Act. 

28 



 In the absence an Employment Agreement, or an 
appropriate termination clause, an employee is also 
entitled to common law notice, which is the notice 
period that the Courts have determined is 
appropriate for the length of service.   

 The Courts have continually held that the 
Employment Standards Act provides the minimum 
notice requirements to employees.  As such, the 
Courts under common law can extend dramatically 
the notice requirements that a non-profit or charity 
must provide.  
 

 

 

 

 

MISTAKE - Terminating an Employee 
Without Proper Notice or Just Cause 
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 is there an employment contract? 

 length of service 

 indefinite vs. term 

 previous employment and luring 

 salary, bonuses,  

 age 

 seniority/position 
 

 

 

 

Factors to Determine Reasonable Notice 
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 availability of alternative employment given training 
and qualifications 

 health/disability 

 manner of termination (Wallace) 

 date of notice, working notice? 

 reason for dismissal 

 group health/Short or Long Term Disability Insurance 

 was release signed? 

Factors to Determine Reasonable Notice 
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 ESA severance – over 5 years and over 2.5 m payroll? 

 mass layoff or single termination 

 has employer alleged cause? 

 vacation pay, overtime 

 reference 

 mitigation (job search activity – keep copies of letters, 
notes on phone calls, costs etc.) 

 

Factors to Determine Reasonable Notice 
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MISTAKE – Not Contacting A Lawyer 
Before Termination 

 

 Most lawyers who practice in Employment Law know exactly 
what is required by the ESA and common law for a reasonable 
termination package and most litigation can be avoided by 
preparing a reasonable termination package. 

 

 Following a demand letter, negotiation between counsel can 
often resolve the bulk of the outstanding issues.  Employers 
should be aware that ESA minimums will rarely be sufficient in 
termination packages, and various other factors come into play. 
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MISTAKE – Not Contacting A Lawyer 
Before Termination 

 If negotiation fails, the employee may choose to commence legal 
action by issuing a Statement of Claim suing the employer for 
wrongful termination or violation of Human Rights. 

 

 Litigation is a stressful, complicated and costly exercise. 

 

 In order to avoid litigation in the first place, a properly drafted 
Employment Agreement and comprehensive termination 
package are of the utmost importance. 
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MISTAKE – Not Contacting A Lawyer 
Before Termination 

 Litigation can result in any case whether the employee is 
terminated with cause or without cause, whether the employee 
is provided minimum notice under the Employment Standards 
Act or is provided a comprehensive termination package. 

 

 Normally, litigation is commenced with a demand letter outlining 
the perceived shortcomings in the termination package and 
demanding an enhancement of the termination package in some 
area, normally increase to the notice period. 

 

 A well-drafted termination package that is cognizant of the 
minimums required under the ESA and the common law can 
thwart many a costly lawsuit. 
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Scott Chambers 
Blumberg Segal LLP 
Barristers & Solicitors 
390 Bay Street, Suite 1202      
Toronto, Ontario, M5H 2Y2 

  

Tel.           (416) 361-1982  ext. 240 

Toll Free   (866) 961-1982 

Fax.           (416) 363-8451 

Email:   scott@blumbergs.ca 

  

Thank you! 
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