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Reasons for Decision 

MASTER D.E. SHORT:-- 

I. Overview 

1     In October of 1979, when the cause of action in this case arose, the plaintiff 

was a 13-year-old, grade 9, student in Guelph, Ontario. 

2     Over a number of months she was sexually assaulted on numerous occasions by 

Bruce Abel, one of her teachers. 

3     It is alleged by the plaintiff with the following school year, her fellow 

student and best friend, reported to the defendant Scott that she too had been 

assaulted, by the defendant Bruce Abel and further, that the defendant had in the 

previous year sexually assaulted the plaintiff. 
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4     The affidavit sworn on this motion by the plaintiff asserts that the defendant 

Scott, 

 

 "never followed up on this allegation of Abel's sexual impropriety 

as against me or call me or my parents at any time to investigate same." 

5     The plaintiff further asserts that the defendant Scott, 

 

 "... took absolutely no steps to investigate, or adequately in-

vestigate, this allegation of sexual abuse, sexual assault or sexual 

battery onto me by the defendant, Bruce Abel and accordingly, I was 

never afforded the proper support and counselling that I should have 

received in light of the sexual assaults, sexual batteries and sexual 

molestations which occurred on the premises of the defendants 

Centennial Collegiate and Upper Grand." 

6     In July of 2008 the defendant Bruce Abel was charged with a number of offences 

arising out of the events in question. 

7     The defendant, Able plead guilty to "Indecent Assault" contrary to section 149 

of the Criminal Code and "Sexual Intercourse with a female who is between the ages 

of 14 and 16 years old", contrary to section 146(2) of the Criminal Code and was 

sentenced to 42 months on each charge, to be served concurrently. 

8     Counsel for the School Board related defendants now brings a motion before me 

for interim security for costs, in the proposed amount of $12,500, with respect to 

scheduled examinations for discovery. 

II. Background 

9     The plaintiff presently resides in the United States of America. 

10     In her statement of claim, the plaintiff pleads that she went from being a 

gifted student, who loved learning, having been advanced a grade, being on the Honour 

Roll and a National Merit Scholar, to dropping out of high school within a year and 

a half of Abel's actions. 

11     The plaintiff, A.R., pleads that her self-destructive behaviour following the 

subject abuse, 

 

 "... culminated with her leaving home at 17 years old, becoming 

homeless and starting an abusive relationship with a man she would 

later marry. A.R. pleads that she was beaten regularly as a result 

of this relationship and self-destructive behaviour. The plaintiff, 

A.R., pleads that due to the abusive nature of her home, her chronic 

alcohol and drug abuse she lost custody of her first child." 

12     In her affidavit filed in response to this motion, (on which she was not 

subjected to cross-examination,) the plaintiff deposes that she is currently on the 

federal Social Security/disability due to her car accident which occurred in a remote 

April 3, 2003 when she was "T-boned" by an underinsured reckless driver. She has been 

unable to work since that date as a result of the injuries she suffered in that 

accident. Ultimately, in 2008 she was forced to declare bankruptcy. She remains on 

disability and in 2009 received a total annual income of $8,496 from Social Security. 

13     Counsel for the moving defendants acknowledges that the plaintiff should be 

treated on this motion has being "impecunious". 

14     In August of 2010, the plaintiff's statement of claim was amended, inter alia, 

to add an allegation that the defendant Abel sought to "Judgment Proof Himself" in 

November of 2008. The amended pleading alleges that he transferred, to his wife for 
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no consideration, his joint ownership interest in their home. The plaintiff 

challenges this is conveyance under the provisions of the Fraudulent Conveyances Act. 

15     August 20, 2010, my colleague Master Sproat granted a Certificate of Pending 

Litigation with respect to the subject property. The parcel register filed before 

me, indicates that there are no encumbrances on the property and counsel for the 

plaintiff acknowledges that other properties located near the subject property have 

been sold for prices in the vicinity of $700,000. 

IV. Rule 56 and Proportionality 

16     Rule 56 deals with motions for Security for Costs. The learned authors of 

Ontario Superior Court Practice, in the 2011 edition, addressed the nature of the 

consideration required of the merits of an action when applying rule 56: 

 

 "Merits have a role in any application under r. 56.01(1), albeit in 

a continuum with subrule (a) at the low end and subrule (e) at the 

high end. It is therefore an error of law to fail to consider the merits 

of P's claim in D's application for security for costs, whether or 

not P raises impecuniosity in defence to the motion. The court may 

consider all matters which will assist in making a just order, which 

may often include a consideration of the merits of P's claim. The issue 

is not whether the merits are considered but to what extent they are 

considered. The appropriateness of any investigation into the merits 

depends on: 

 

(1)  the nature of the action: 
(2)  the complexity of the pleadings; and, 
(3)  whether D can satisfy one of sub rules (a) to (f)." 

17     Justice Archibald, and his fellow authors, discuss the importance of "access 

to justice" and the rationale for the new rules in these terms: 

 

 "Meritorious" means something more than "clearly not devoid of 

merit". P should establish a good chance of success. It is not 

sufficient for P to allege that he believes that an order of security 

for costs will cause him financial hardship which may affect his 

ability to continue with this action. 

 

 Where P demonstrates impecuniosity, P need only demonstrate that the 

claim is not devoid of merit. ... There is no rigid requirement that 

an impecunious P must establish a probability of success. Such a 

requirement would take away from the flexibility needed under r. 

56.01(1)(a). A real possibility of success may be enough in some 

circumstances." [footnotes omitted throughout] 

18     I believe that in considering a motion of this nature, I must also have to 

consider the impact of the specified requirement set out in Rule 1.04, for 

"proportionality": 

 

 General Principle 

 

 1.04(1) These rules shall be liberally construed to secure the just, 

most expeditious and least expensive determination of every civil 

proceeding on its merits. 
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(1.1)  In applying these rules, the court shall make orders and give 

directions that are proportionate to the importance and complexity 

of the issues, and to the amount involved, in the proceeding. 

19     In Access to Justice in 1995 Lord Woolf noted in a chapter entitled "The role 

of the courts and the parties in the conduct of civil litigation": 

 

"1.  The overall aim of my Inquiry is to improve access to justice by 
reducing the inequalities, cost, delay and complexity of civil 

litigation and to introduce greater certainty as to timescales and 

costs. My specific objectives are: 

 

(a)  to provide appropriate and proportionate means of re-
solving disputes; 

(b)  to establish "equality of arms" between the parties 
involved in civil cases; 

(c)  to assist the parties to resolve their disputes by 
agreement at the earliest possible date; and 

(d)  to ensure that the limited resources available to the 
courts can be deployed in the most effective manner for the 

benefit of everyone involved in civil litigation." 

20     How do I best establish the appropriate and proportionate means of resolving 

this specific dispute, to endeavour to provide appropriate and proportionate means 

of resolving disputes while at the same time seeking to establish an "equality of 

arms" between the parties involved in this civil case? 

IV. Cases Considered 

21     Counsel for the moving defendant canvassed cases dealing with the liability 

of school boards and other public entities in cases having similar circumstances to 

the case before me. In particular, I have considered S.G.H. v. Gorsline, [2001] A.J. 

No. 263 (Alta. Q.B.), aff'd [2004] A.J. No. 593, leave to appeal to S.C.C. refused, 

[2004] S.C.C.A. No. 385 and the Supreme Court of Canada's decision in E.D.G. v. Hammer, 

[2003] 2 S.C.R. 459. 

22     In Gorsline Justice McMahon held in 2001 that a school board was not liable 

to a student who had been sexually assaulted by a teacher. In his 2001 trial decision, 

Justice McMahon commented on the circumstances at the time of the offences in 1978: 

 

 "84 There is no doubt that the School Board owed a duty of care to 

its students to protect them from unreasonable risk of harm at the 

hands of other members of the school community -- see W.F. Foster, 

"Child Abuse in Schools: The Statutory and Common Law Obligations of 

Educators" (1993), 4 E.L.J. 1 at 43; and A.F. Brown and M.A. Zucker, 

Education Law (Scarborough: Carswell, 1994) at 57. 

 

 85 As said in Myers v. Peel County Board of Education (1981), 123 

D.L.R. (3d) 1 (S.C.C.) at 10: 

 

 The standard of care to be exercised by school authorities in 

providing for the supervision and protection of students for 

whom they are responsible is that of the careful or prudent 

parent, described in Williams v. Eady (1893), 10 Terr. L.R. 41. 

It has, no doubt, become somewhat qualified in modern times 

because of the greater variety of activities conducted in 

schools, with probably larger groups of students using more 

complicated and more dangerous equipment than formerly ... It 
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is not, however, a standard which can be applied in the same 

manner and to the same extent in every case. Its application will 

vary from case to case and will depend upon the number of students 

being supervised at any given time, the nature of the exercise 

or activity in progress, the age and the degree of skill and 

training which the students may have received in connection with 

such activity, the nature and condition of the equipment in use 

at the time, the competency and capacity of the students 

involved, and a host of other matters which may be widely varied 

but which, in a given case, may affect the application of the 

prudent-parent standard to the conduct of the school authority 

in the circumstances. 

 

 86 In applying these principles to this case, I must bear in mind that 

these events occurred in 1978-79. At that time, according to the 

evidence, the prospect of sexual misconduct by a teacher with a 

student was not in anyone's contemplation. As one parent put it: 

 

 I believed that nothing bad would happen at school. We were 

worried about what would happen to children going to school and 

coming from school. It never crossed our minds they were in 

danger at school. 

 

 87 The evidence of teachers and administrators was to the same effect. 

The subject of child sexual abuse at school was not a live issue. Other 

Courts have received similar evidence. For example, in K.G. v. B.W., 

[2000] O.J. No. 2155, supra at para. 88, this observation appeared: 

 

 If one were evaluating B.W.'s conduct toward K.G. in light of 

current day standards, the behaviour would be considered totally 

inappropriate. However, in looking at the situation in 1970 and 

1971, one has to evaluate it according to the acceptable 

standards at that time. Notwithstanding, not all teachers agreed 

with the position taken by P.J. regarding relationships between 

teacher and students. In fact it would appear from the evidence 

that in the early 70s, most teachers had a close relationship 

with their students, both at school and after school." 

23     In addressing whether the board owed a fiduciary duty he further observes: 

 

 "113 I therefore conclude that the School Board was in a fiduciary 

relationship with the plaintiff at the relevant times. There was a 

significant power imbalance between the student on the one hand and 

the combined forces of teachers, principals and administrators on the 

other, combined with the legislative authority of the School Board. 

In those circumstances and at her age the student was particularly 

vulnerable. 

 

 114 The harder issues are the scope of those obligations and whether 

the School Board was in breach. 

 

 115 I have found on the evidence that no responsible member of the 

administration including other teachers, vice-principals or 

principals knew or ought to have known of Gorsline's misconduct. This 

is not a case of a failure to act after disclosure -- as was F.S.M. 

v. Clarke, [1999] B.C.J. No. 1973 (S.C.). 
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 116 Nor is there evidence against the School Board of personal 

wrongdoings beyond negligence, nor any element of dishonesty, 

disloyalty or personal advantage as described in A.(C.) v. Critchley, 

supra. 

 

 117 I have concluded that there is not even evidence of simple 

negligence on the part of the School Board. A breach of a fiduciary 

duty is a greater wrong. It is conduct which is offensive. It is a 

wrongful advantage taken of a position of trust. See Robert Flannigan, 

"Fiduciary Regulation of Sexual Exploitation", (2000), 79 Can. Bar 

Rev. 301. 

 

 118 Qua the School Board, none of that is present here. I find that 

the School Board was not in breach of any fiduciary obligations owed 

to the plaintiff. 

 

 119 The plaintiff argues two other bases for a finding of breach of 

fiduciary duty by the School Board. The first is a theory of 

non-delegable duty. In essence, it is that the School Board owes its 

students fiduciary duties which cannot be delegated to its ad-

ministration or to its teachers, though the performance of those 

duties is delegated. Thus, a breach in the performance of those 

fiduciary duties by a teacher becomes a direct breach by the School 

Board. From the perspective of the School Board, the result is a form 

of strict liability without any fault attributable to the School 

Board. 

 

 120 For the policy reasons discussed in determining that the School 

Board should not be vicariously liable for the intentional torts of 

its teacher, I conclude that this form of strict liability should also 

not be imposed on a School Board except by a legislature." 

24     Counsel for the plaintiff distinguishes this case noting that in the case 

before me there are clear assertions that this is a case of a failure to act after 

disclosure which is alleged to have aggravated the plaintiff's damages. 

25     In E.D.G. v. Hammer, Chief Justice McLachlin wrote in 2003: 

 

 "23 For the reasons discussed in K.L.B., supra, [2003] 2 S.C.R. 403, 

the appellant's assertion of a broad fiduciary duty to act in the best 

interests of the child must be rejected. The maxim that parents should 

act in their child's best interests may help to justify particular 

parental fiduciary duties, but it does not constitute a basis for 

liability. The cases on the parental fiduciary duty focus not on 

achieving what is in the child's best interest, but on specific 

conduct that causes harm to children in a manner involving disloyalty, 

self-interest, or abuse of power -- failing to act selflessly in the 

interests of the child. This approach is well grounded in policy and 

common sense. Parents may have limited resources and face many 

demands, rendering it unrealistic to expect them to act in each 

child's best interests. Moreover, since it is often unclear what a 

child's "best" interests are, the idea does not provide a justiciable 

standard. Finally, the objective of promoting the best interests of 

the child, when stated in such general and absolute terms, overshoots 

the concerns that are central to fiduciary law. These are, as La Forest 

J. noted in Lac Minerals Ltd. v. International Corona Resources Ltd., 

[1989] 2 S.C.R. 574, at pp. 646-47: loyalty and "the avoidance of a 
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conflict of duty and interest and a duty not to profit at the expense 

of the beneficiary". 

 

 24 The appellant's claim that the Board has a fiduciary duty to ensure 

that no employee harms school children on school premises regardless 

of fault fares no better. This proposal amounts to an attempt to recast 

the appellant's claim for breach of non-delegable duty into the 

language of fiduciary duty and extends fiduciary law beyond its 

natural boundaries. Fiduciary obligations are not obligations to 

guarantee a certain outcome for the vulnerable party, regardless of 

fault. They do not hold the fiduciary to a certain type of outcome, 

exposing the fiduciary to liability whenever the vulnerable party is 

harmed by one of the fiduciary's employees. Rather, they hold the 

fiduciary to a certain type of conduct. As Ryan J.A. held in A. (C.) 

v. C. (J.W.) (1998), 60 B.C.L.R. (3d) 92 ( C.A.), at para. 154, "A 

fiduciary is not a guarantor." A fiduciary "does not breach his or 

her duties by simply failing to obtain the best result for the 

beneficiary". 

 

 25 The fact that a breach of fiduciary duty requires fault is one of 

the features that distinguishes this type of claim both from claims 

based upon statutory non-delegable duties of the sort at issue in 

Lewis, supra, and from claims based upon vicarious liability. The 

latter two types of claim are no-fault claims. Breaches of fiduciary 

duty, however, require fault. As the trial judge, Vickers J., noted 

at para. 46: 

 

 No fault obligations are imposed in the context of a claim for 

vicarious liability. Breach of fiduciary duty is not a no fault 

claim." 

26     I interpret this decision as placing the onus to establish the faults of the 

defendants, if she is to recover. However, the facts in the case before me are 

different enough that, if the plaintiff establishes the factual framework she has 

asserted in her pleading, I am not able to conclude that there is no reasonable 

possibility that she will succeed at trial. 

27     Having applied the above guidance, the applicable rules and the case law 

submitted to me by both counsel, I am not prepared to conclude that the plaintiff's 

asserted causes of action as to against the school board are bound to fail. It is 

clear to me that there is no certainty at this stage of the case. As well I appreciate 

that on balance, some of the claims may be more likely to fail, than succeed. 

Nevertheless, I have still concluded that, having regard to the impecuniosity of the 

plaintiff, I believe that in this case, if the facts as asserted in the plaintiff's 

statement of claim and the supporting affidavit in this motion are substantiated at 

trial, it is clearly possible that a properly instructed jury, could find against 

one or more of the moving defendants. 

28     However, that does not resolve the matter, an additional factor in this case 

relates to the impact of the Ontario Victims' Bill of Rights, 1995. 

V. Victims' Bill of Rights, 1995 

29     This statute was not one with which I had any real familiarity prior to my 

hearing this motion. The statute was enacted in 1995, more than 15 years after the 

matters at issue in this case arose. The Preamble to the statute reads as follows: 
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 "The people of Ontario believe that victims of crime, who have 

suffered harm and whose rights and security have been violated by 

crime, should be treated with compassion and fairness. The people of 

Ontario further believe that the justice system should operate in a 

manner that does not increase the suffering of victims of crime and 

that does not discourage victims of crime from participating in the 

justice process. 

 

 Therefore, Her Majesty, by and with the advice and consent of the 

Legislative Assembly of the Province of Ontario, enacts as follows:" 

30     I therefore take it as the guidance of the legislature that, in interpreting 

any laws in this province in cases where this Bill of Rights applies, I must seek 

to ensure that the justice system operates in a manner that does not increase the 

suffering of this victim of crime and that does not discourage her from participating 

in the justice process. 

31     Sections 3 and 4 are the operative sections in this case. They read in part: 

 

 3.(1) A person convicted of a prescribed crime is liable in damages 

to every victim of the crime for emotional distress, and bodily harm 

resulting from the distress, arising from the commission of the crime. 

 

 (2) The following victims shall be presumed to have suffered emotional 

distress: 

... 

 

2.  A victim of a sexual assault. 

3.  A victim of an attempted sexual assault. 

 

 ... 

 

 (4) Nothing in this section shall be interpreted to limit remedies 

otherwise available under existing law or to preclude the development 

of remedies under the law. 

 

 Application of section 

 

 4.(1) This section applies to a civil proceeding in which the victim 

of a crime seeks redress from a person convicted of the crime for harm 

suffered as a result of the commission of the crime. [my emphasis] 

 

 Security for costs 

 

 (2) A judge shall not make an order under the rules of court requiring 

a victim to provide security for costs unless the judge, having 

considered the spirit and purpose of this Act, considers that it is 

necessary to do so in the interests of justice. 

 

 ... 

 

 Solicitor and client costs 

 

 (6) A judge who makes an order for costs in favour of a victim shall 

make the order on a solicitor and client basis, unless the judge 

considers that to do so would not be in the interests of justice. 
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32     In this case, Bruce Able is a person convicted of a sexual assault. As a 

consequence, section 4 applies. I need to address whether or not, the provisions of 

section 4 also apply to the other defendants, who are named in a civil proceeding 

arising out of such a conviction, but who are clearly not alleged to have participated 

in the original crimes. 

33     In 1999, Master Polika, considered this issue in Stevens v. Robson; [1999] 

O.J. No. 1626; 1999 CarswellOnt 1350. There, he concluded that any other defendants 

in a proceeding are subject to the same constraints as those placed on the convicted 

party: 

 

 "8 The issue which remains is, when relief is sought in a civil 

proceeding against the person convicted of the crime and conse-

quential relief is sought against another in the same proceeding, 

whether section 4 applies. It is to be noted that the language used 

in section 4(1) does not limit application of the section to 

proceedings where the relief claimed is solely against the person 

convicted of the crime. The language chosen by the Legislature makes 

section 4 applicable to "civil proceedings in which the victim of a 

crime seeks redress from a person ..." There is no question that such 

redress is being sought in this proceeding. I find that the factual 

conditions precedent set out in section 4(1) have been met such that 

section 4 prima facie applies to this proceeding. It then follows that 

an order requiring security for costs cannot be made unless the 

requirements of section 4(2) are met. 

 

 9 The check and balance to the prohibition against requiring the 

victim to post security for costs is set out in Section 4(2). Such 

an order cannot be made unless after "having considered the spirit 

and purpose of this Act ..." it is found necessary to make an order 

providing for security for costs "in the interests of justice." If 

the proceeding against Carol Robson was completely unrelated to that 

against Lorne Robson then a case might be made for making an order 

requiring security to be posted notwithstanding the prohibition in 

the Act. 

 

 ... 

 

 11 Section 4(2) requires a consideration of "the spirit and purpose" 

of the Act. In the preamble to the Act it is stated: 

 

 ... that the justice system should operate in a manner that does 

not increase the suffering of victims of crime and that does not 

discourage victims of crime from participating in the justice 

process. 

 

 If security for costs is required to be posted in the circumstances 

of this proceeding these objectives would not be met. Mr. Robson, the 

admitted wrong doer, would be the beneficiary of a result, which he 

could not obtain directly. On the material before me I cannot conclude 

that after having regard to the spirit and purposes of the Act that 

the imposition of an order providing for security for costs is 

necessary in the interests of justice in this proceeding, ..." 

34     Here, the alleged claims against the School Board relates to events that 

occurred a year after the assaults. If the Board is successful on this motion, Mr. 

Abel will not benefit. Nevertheless, the actions are raised in the same proceeding 
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and clearly relate to the sequelae of the criminal offenses. In applying section 4(2) 

in this case, I am not convinced that the moving defendants have demonstrated that 

it is in the interests of justice that in order for security for costs at this stage 

is either necessary or in the interests of justice. Unless that onus is met, if the 

Bill of Rights applies, the order sought cannot be made. 

35     In addition to the Victims' Bill of Rights defence, the plaintiff also argued 

impecuniosity as a bar to the relief sought. Notwithstanding my decision respecting 

section 4, I nonetheless consider it necessary to decide this issue as well in the 

event I am wrong in respect of section 4. 

VI. The Limitations Act, 2002 

36     As noted above, impecuniosity is acknowledged. In the usual case under Rule 

56 where impecuniosity is found, there is still a need to consider whether there is 

a real possibility of the plaintiff ultimately being successful. 

37     I have addressed above the possibility of success on the grounds pleaded by 

the plaintiff against the moving defendants. Even if those grounds might succeed are 

they clearly statute barred at this point in time? 

38     The Limitations Act, 2002 has a number of provisions dealing with the special 

nature of the circumstances existing in this case. In particular, section 16 provides 

that there is no limitation period in respect of: 

 

(h)  a proceeding arising from a sexual assault if at the time of the 
assault one of the parties to it head charge of the personal 

assault, was in a position of trust or authority in relation to 

the person or was someone on whom he or she was dependent, whether 

financially or otherwise; 

39     Section 10 of the Act deals with assault and sexual assaults: 

 

 10.(1) The limitation period established by section 4 does not run 

in respect of a claim based on assault or sexual assault during any 

time in which the person with the claim is incapable of commencing 

the proceeding because of his or her physical, mental or psychological 

condition. 

 

 (2) Unless the contrary is proved, a person with a claim based on an 

assault shall be presumed to have been incapable of commencing the 

proceeding earlier than it was commenced if at the time of the assault 

one of the parties to the assault had an intimate relationship with 

the person or was someone on whom the person was dependent, whether 

financially or otherwise. 

 

 (3) Unless the contrary is proved, a person with a claim based on a 

sexual assault shall be presumed to have been incapable of commencing 

the proceeding earlier than it was commenced. 

40     Are any of the claims brought against the School Board a "claim based on assault 

or sexual assault"? It would be premature and inappropriate, in my view, to resolve 

those and other Limitations Act related issues, at this stage. Unless and until they 

are resolved, I see no reason to conclude otherwise than that that the plaintiff has 

a real possibility in this proceeding of being successful in some or all of the claims 

brought with respect to the actions of the School Board or its personnel. 

41     Moreover in my view, it is premature to determine the validity of the defences 

under the Limitation Act raised by the moving defendants. This case relates to events 

occurring more than 30 years ago. The applicability of "special circumstances" in 
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such a case will need to be carefully considered. [see Meady v. Greyhound Canada 

Transportation Corp. (2008), 294 D.L.R. (4th) 152, 90 O.R. (3d) 774 (C.A.)]. 

42     As well, it may be necessary in this case to consider the applicability of 

the transition provision contained in section 24(7) of the Act which specifically 

addresses sexual assault cases: 

 

 (7) In the case of a claim based on an assault or sexual assault that 

the defendant committed, knowingly aided or encouraged, or knowingly 

permitted the defendant's agent or employee to commit, the following 

rules apply, even if the former limitation period expired before 

January 1, 2004: 

 

1.  If section 10 would apply were the claim based on an assault 

or sexual assault that took place on or after the January 

1, 2004, section 10 applies to the claim, with necessary 

modifications. 

2.  If no limitation period under this Act would apply were the 

claim based on a sexual assault that took place on or after 

January 1, 2004, there is no limitation period. 

VII. A "Charging" Order? 

43     On the argument of this motion, I raised the question of whether or not I had 

the jurisdiction in light of the provisions of the Victims' Bill of Rights to attach 

any recovery against the real property which the plaintiff might obtain, as a result 

of its claims with respect to a fraudulent conveyance, or other claims asserted under 

the Occupiers' Liability Act (which was enacted shortly after the events in question, 

in September of 1980). 

44     It originally seemed to me that proportionality might dictate that, so long 

as the plaintiff didn't have to post any "cash" security for costs in order to proceed 

with her action, it would not be unfair to provide for a contingent form of security. 

Then, in the event a significant recovery was obtained by the plaintiff at trial, 

assuming the moving defendants were awarded costs against her, they could look to 

the recovery made by the plaintiff in order to have some possibility of recovering 

their costs incurred. 

45     However, what I regard as my usual ability to make such an order under rule 

56.04, (which is a portion of the rules of court dealing with the provision of security 

for costs) is I believe limited by the requirements of section 4(2) of the Victims' 

Bill of Rights. 

46     That rule provides that I shall not make in order "under the rules of court 

requiring a victim to provide security for costs" unless, having considered the spirit 

and purpose of the Bill of Rights, I consider that it is necessary to do so in the 

interests of justice. 

47     Moreover, it is probable that a trial judge, if so inclined, would be able 

to ensure that any costs properly found to be payable to the moving defendants are 

funded from any proceeds obtained with respect to the real property. 

48     Considering the goal of equality of arms, it seems to me that it is not 

necessary for a school board to have the financial protection in an action such as 

this, brought by one of its former students, who has been harmed, while enrolled in 

one of its schools. 

49     As a result of the foregoing analysis, applying the tests outlined above, it 

is my determination that the plaintiff ought not to be obliged to post any security 

for costs at this time and motion is therefore dismissed. 
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VIII. COSTS 

50     Having found in favour of the plaintiff in this motion, it is my view, she 

is entitled to her costs of this motion. This however raises the need to consider 

the impact on costs of the provisions of the Victims' Bill of Rights in the 

circumstances of this case. 

51     In Evans v. Sproule; [2008] O.J. No. 4518; 176 A.C.W.S. (3d) 895; Justice 

Chapnik observed in a case where damages were sought against the employer as well 

as the perpetrator: 

 

 "138 The Victims' Bill of Rights, supra, section 4(6) mandates that 

a judge who makes an order for costs in favour of a victim of crime 

"shall make the order on a solicitor and client basis, unless the judge 

considers that to do so would not be in the interests of justice." 

Since this provision applies in generic terms to a "civil proceeding" 

in which a victim seeks redress from a person convicted of a crime 

(s. 4(1)), this provision as to costs would, in my view, prima facie 

apply to both Sproule and the Board. See also, Stevens v. Robson [1999] 

O.J. No. 1626 (Sup. Ct. J.) at para. 8. 

 

 139 As to the question of retroactivity of the Bill's various 

provisions, the Court of Appeal in the case of Pilon v. Janveaux 

(2006), 211 O.A.C. 19, [2006] O.J. No. 887 distinguished between 

aspects of a case that are procedural or substantive in nature, and 

indicated at para. 21 that it may be that the procedural aspects such 

as those dealing with costs, would apply retroactively. 

 

 140 In the preamble to the Bill, it is stated that victims of crime 

who have suffered harm and whose rights and security have been 

violated by crime, should be treated with compassion and fairness. 

 

 141 In my view, in the particular circumstances before me, justice 

and fairness demand that the plaintiff not bear costs associated with 

this proceeding. As such, she is awarded costs to be assessed on a 

substantial indemnity basis against both Sproule and the Board ..." 

52     At the end of the argument I asked both counsel for costs submissions as I 

was taking this matter under reserve. Counsel for the ultimately unsuccessful parties 

sought roughly $7100 on a partial indemnity basis if they were successful. Their costs 

outline discloses fees at their actual rates approximating $9200. 

53     Counsel for the plaintiff recognized that a significantly higher amount was 

being claimed for costs, because of the intensive and extensive work that was done 

in order to ensure that this action was not effectively terminated at this point. 

The costs outline submitted to the court claimed fees just under $23,000 on a 

substantial indemnity basis. I calculated this to be about $7000 less than their 

"Actual Rates" set out in their costs outline. 

54     There were no cross-examinations. Prior to motion being brought, the 

plaintiff's counsel drew to the attention of counsel for the moving defendants to 

the existence of the Victims' Bill of Rights and of their intention to seek substantial 

indemnity costs if this motion was brought. Nevertheless, I feel that fees equal to 

150% of the actual fees incurred by the moving party, together with the full amount 

of actual disbursements paid, represents an amount that did better accords with the 

dictates of proportionality, with the needs of justice, for all parties, in this case. 
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55     I believe the direction in section 4(6) for costs on a "solicitor and client 

"still permits an assessment that those costs will be within reasonable rate in all 

the circumstances of the motion. 

56     I therefore award costs made up of fees of $13,800.00 together with dis-

bursements of $537.00, plus applicable HST on both amounts, to be payable to counsel 

for the plaintiff within 30 days of the date of these reasons. 

MASTER D.E. SHORT 

cp/qi/e/qlrxg/qljxr/qlhcs 

 

 


